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Appeal Decision 
Site visit made on 31 January 2019 

by Timothy C King  BA(Hons) MRTPI 

an Inspector appointed by the Secretary of State 

Decision date: 22 March 2019 

 

Appeal Ref: APP/M2270/W/18/3210754 

Land adjacent to MTB House, Baldwins Lane, off North Farm Road, 

Tunbridge Wells, Kent TN2 3DH 

• The appeal is made under section 78 of the Town and Country Planning Act 1990 
against a refusal to grant planning permission. 

• The appeal is made by Tankdev Limited against the decision of Tunbridge Wells Borough 
Council. 

• The application Ref 17/00585/FULL, dated 14 February 2017, was refused by notice 
dated 8 March 2018. 

• The development proposed is the demolition of existing commercial unit, and a new 
development comprising 26 residential units with associated vehicle parking. 

 

Decision 

1. The appeal is dismissed. 

Preliminary Matters 

2. When the application was originally submitted to the Council the proposed 

development indicated 28 new residential units.  The scheme has subsequently 
been amended to show a total of 26 units. 

3. Following the Council’s decision a revised Site Layout Plan (drawing no 003 D) 

was prepared which shows annotations added in respect of existing 

neighbouring units.  As the drawing is merely informative and does not 

materially alter the proposal I have accepted the revised drawing, accordingly.  

Main Issue 

4. The main issue is whether the proposal would provide for a satisfactory 

standard of living conditions for the development’s future occupiers.  

Reasons 

5. Paragraph 180 of the National Planning Policy Framework (the Framework) 

says that new development should be appropriate for its location, taking into 

account the likely effects on health and living conditions.  In this regard the 
document advises that schemes should avoid noise giving rise to significant 

adverse impacts on health and the quality of life.  In this connection the 

government’s planning practice guidance (PPG) says that noise matters need to 
be considered where new developments would be sensitive to the prevailing 

acoustic environment.  This advice reflects the objectives of Policy EN1 of the 

Tunbridge Wells Borough Local Plan (LP), adopted in 2006. 
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6. To accompany the planning application a Noise and Air Quality Impact 

Assessment (NAQIA) was commissioned and compiled by specialist consultants.  

The document concludes that the rating levels at the development site could be 
up to 19db above existing background levels in the absence of the specific 

noise sources, during the daytime and night time periods which indicates the 

potential for a significant adverse impact.   

7. The assessment undertaken indicated that recommended guideline levels 

prescribed in BS8233:2014 and WHO guidelines will be exceeded in habitable 
rooms facing the neighbouring buildings if windows are partially open for 

ventilation.  It says that the criteria will be met only if the windows remain 

closed, and that mechanical ventilation should be considered.  The appellant 

mentions that the firm has designed schemes which involve such and the 
Council has indicated that there are recent examples of such in Tunbridge 

Wells.  This might be the case but I consider that a new-build residential 

scheme where the future occupants of certain units within are unable to open 
their windows due to what may be unacceptable degrees of noise disturbance 

to be a less than satisfactory arrangement.  Such instances should be the 

exception rather than accepted as a pragmatic solution to fall back upon.    

8. I have had regard to the appellant’s comments as to considered inaccuracies in 

the Council’s representations regarding the positioning and proximity of 
neighbouring buildings and their uses which would potentially adversely affect 

the proposed development.  Rather than be left as a matter of contention 

between the main parties this, due to the considered views of the consultee, 

Mid Kent Environmental Services, along with other points of difference, 
represent crucial issues which should already have been resolved, at least as 

far as this could have proved possible.          

9. The Council’s Supplementary Planning Document ‘Noise and Vibration’ (SPD) 

recommends that developments should be designed to minimise the adverse 

effects of such, and this implies that specific attenuation measures should be 
built into the scheme.  In this instance the NAQIA merely puts forward a series 

of possible options.   

10. The Council has suggested the imposition of a pre-commencement condition 

requiring full details of the means by which future residents should be 

protected from noise, fumes and odours reaching the affected residential units.  
I have therefore given full regard to the assessment’s findings and 

recommendations consequent upon the extent of the information already 

supplied.   

11. Whilst noting the necessity for such details to be submitted and approved, 

having fully assessed the likely implications of the neighbouring uses upon the 
development, I consider it would have been both expedient and good practice 

at the application stage to set out the preferred and specific measures to be 

employed demonstrating their practicability and rating with regard to British 
Standards criteria and guidelines.  This would have provided for a significant 

degree of certainty given that the matter is fundamental to the workability and 

success of the proposed development.   

12. The appeal scheme has therefore not satisfactorily shown the likely degree of 

impact resultant upon emissions from neighbouring users.  The absence of 
such clarification and intended detailed counteraction by way of firm and 

specific mitigation weighs against the proposal and has not allowed for an 
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objective analysis of the proposed development’s exposure.  It is not sufficient 

to say that the proportion of the new building at risk from noise source is small 

and the bulk of the new development will have development between it and 
that noise source.  Such a statement merely illustrates the current imprecision 

and uncertainty.  

13. I note the e-mail exchange of April 2018 between the appellant and the Council 

provided by the former making the point, amongst other things, and seeking 

confirmation that the Council’s concerns were principally in respect of noise 
impact rather than fumes and odours.  This may be the case but protection 

against such – and I note that the spraying operations at PK Motors are subject 

to an Environmental Permit, regulated by the Council – should have also been 

adequately addressed.      

Planning balance 

14. The Council, in its representations, accepts that it is currently unable to 

demonstrate a five year supply of deliverable housing sites, as is required 
under paragraph 73 of the Framework, citing a supply of only 4.46 years as at 

December 2018.  As such, the Council’s policies relating to the supply of 

housing can be considered out-of-date.  

15. In the above regard I accept that the proposal would have some effect to 

alleviate the shortfall.  Nonetheless, although the proposal would comply with 
the Framework’s policies to significantly boost the supply of homes it is, as 

presented, in clear conflict with paragraphs 180 and 127(f) thereto and also LP 

Policy EN1 whose objectives remain relevant and are consistent with that of the 

Framework in this respect.   Indeed, paragraph 213 says that existing policies 
should not be considered out-of-date simply because they were adopted or 

made prior to the Framework’s publication.  Accordingly, I afford policy EN1 

substantial weight in this instance.     

16. I have found that the adverse effects of allowing the appeal and granting 

planning permission for the current scheme would significantly and 
demonstrably outweigh the benefits when assessed against the policies in the 

Framework taken as a whole.  Given the identified effects on the living 

conditions of the development’s future occupiers, in the absence of compelling 
information otherwise, the scheme cannot be considered as sustainable 

development.  This is a significant material consideration to be weighed in the 

final balance.   

17. I also acknowledge the signed S106 Agreement whereby, in the event that 

planning permission is granted, the appellant would provide a percentage of 
on-site affordable homes along with contributions towards primary education 

and Community Learning.  However, as the appeal is being dismissed it is not 

necessary for me to explore the appropriateness of such, or consider this 
particular matter further.   

Conclusion 

18. In accordance with paragraph 12 of the Framework Section 38(6) of the 

Planning and Compulsory Purchase Act, 2004 says that planning proposals 
must be determined in accordance with the development plan unless material 

considerations indicate otherwise.   
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19. In this particular case I have found direct conflict with the relevant 

development plan policy and, on the basis of the information and detail put 

forward to accompany the scheme, the proposal would not provide for a 
satisfactory standard of living conditions for the development’s future 

occupiers.  This would materially conflict with the objectives of LP Policy EN1, 

paragraphs 127(f) and 180 of the Framework and also the government’s PPG.   

20. For the above reasons, and having had regard to all matters raised, the appeal 

is dismissed. 

Timothy C King 

INSPECTOR           
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